I STORNOWAY GAZETTE

www.stornowaygazette.co.uk Thursaay, April13,2023

K

ANN AN DOIMHNEACHD

THEBIGREAD

The Land

Reform Bill

— vision or
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anuary 23rd of this

year marked the

twentieth anniver-

sary of the Scottish
Parliament passing the Land
Reform (Scotland) Act 2003,
introduced by the Labour-
Liberal Democrat coalition
Scottish Executive during its
first term in office. The Act
isoften cited as animpor-
tant step in what politicians
are fond of referring to as
Scotland’s ongoing land re-
form journey.

It's easy to see why. The
2003 Act removed legal am-
biguity about the ‘right to
roam’ by introducing statu-
tory non-motorised public
accessrights over most land
in Scotland. It also sought to
diversify Scotland’s highly
concentrated pattern of
predominantly private rural
land ownership by introduc-
ing a pre-emptive Commu-
nity Right to Buy (CRtB) for
eligible community bodies
tobuyland and associated
salmon fishings and some
mineral rights when the
owner iswilling to sell the
land or associated rights.

More controversially, the
Act alsoincluded a Croft-
ing Community Right to Buy
enabling croft land, salmon
fishings and some mineral
rights to be bought by eli-
gible crofting community
bodies without requiring a
willing seller.

The totemic status of
Scotland’s Land Question
long foreshadowed the pass-
ing of 2003 Act. In his1998
McEwen Lecture on ‘Land
Reform for the 21st Cen-
tury’, the then Secretary of

State for Scotland, Donald
Dewar remarked, “There
isundoubtedly a powerful
symbolism - which attracts
me greatly - of land reform
being amongst the first ac-
tions of our new Scottish
Parliament”.

Ross Finnie, Minster for
Environment and Rural De-
velopment in the Labour-
Liberal Democrat Scottish
Executive tapped into that
symbolism when intro-
ducing the Land Reform
(Scotland) Bill to Parliament
duringits Stage1debatein
March 2002, claiming that
“...the historicimportance
oftoday’s debate cannot be
overstated. In the past 60
years,land reform did not
get onto the Westminster
parliamentary agenda, al-
though it has consistently
been on the agenda ofthe
people of Scotland. There
isno doubt that devolu-
tion and the creation of the
Scottish Parliament have
brought forward land re-
form.”

The Minister was over-
egging things slightly. The
Highlands and Islands’ land
reform ‘journey’ was already
over ahundred yearsold,
spanning the Crofters Hold-
ings (Scotland) Act 0f1886
and subsequent crofting and
related legislation over the
course of the 20th century,
including the Transfer of
Crofting Estates (Scotland)
Act1997passed in the dying
days of the then Conserva-
tive UK Government.

Nor was community
ownership a creature of
devolution, given that its
antecedents stretched back
to1923 and the formation of
the Stornoway Trust. Fol-
lowing the Assynt Crofters’
Trust’s high-profile pur-

chase of the North Lochin-
ver Estatein 1992, the
community buyouts of Eigg,
the Knoydart Estate and
Gigha formed the vanguard
of acommunity land move-
ment that has subsequently
flourished in the Highlands
and Islands. That success is
attributable in no small part
to Highlands and Islands
Enterprise creating a Com-
munity Land Unit to support
community buyouts follow-
ing aninstructionin1997
from Brian Wilson, then a
Scottish Office Minister in
the newly elected UK Labour
Government.

Notwithstanding the
2003 Land Reform Act’s
pre-devolution lineage, it
nevertheless signalled the
new Parliament’s intention
to chart a progressive leg-
islative course on the Land
Question.

Not every Parliamentar-
ian saw the Bill that way. In
his contribution to the Stage
1debate introducing the
Land Reform Bill to Parlia-
ment, Conservative MSP,
Bill Aitken channelled his
party’simplacable opposi-
tion to the legislation, flor-
idly describing it as “a deadly
cocktail of restriction, in-
hibition to investment and
downright legalised theft.”

Other MSPs felt it didn’t
go far enough. Roseanna
Cunningham, speaking dur-
ing the Bill’s Stage 1 debate
on behalfof an SNPyet to
exertits near-hegemony
on the Scottish political
landscape, bemoaned the
legislation’s “apparent lack
of ambition” and called for a
right to buy for tenant farm-
ers, together with a “right-
to-buy trigger on transfers
ofland, rather thanjust on
the sale ofland”. During

The value of Scottish land has rocketed on the back of the “green” agenda, placing them even further out of reach

the Bill’s Stage 2 committee
scrutiny she went further,
tabling a subsequently de-
feated amendment to enable
community bodies with a
registered interest inland to
apply to theirlocal author-
ity to purchase such land on
their behalfiftheright to
buy had not arisen within
five years of their interest
being registered.

In asign of the febrile
atmosphere surrounding
the Act, the Scottish Daily
Mail summoned Aitken-
esque levels of outrage with
afront-page story headlined,
‘Let The Grab Begin’ accom-
panied by a full-page pho-
tograph of Robert Mugabe,
then Zimbabwe’s President,
the day after it was passed.

The actual impact of
the 2003 Land Reform Act
inthe intervening twenty
years has beenratherless
dramatic. Easily its most
radical element has been the
conferring of statutory pub-
licaccessrights overland;
provisions that place Scot-
land far ahead of England in
terms of legal access to the
countryside. In contrast, the
Community Right to Buy,
and especially the Croft-

ing Community Right to
Buy have barely dented the
highly concentrated pattern
of private rural landowner-
ship in Scotland.

Post-legislative scrutiny
ofthe Act that I and col-
leagues undertook on behalf
ofthe Parliament’s Rural Af-
fairs and Environment Com-
mittee in 2010 gave early
indications of why that was
the case. Most obviously,
the Community Right to Buy
provides only a pre-emptive
right toregister aninter-
estinthelandin question.
Purchase can only proceed
iftheland is put on the mar-
ket by the current owner
and an extremely complex
administrative processis
successfully navigated. The
interference with individu-
als’ property rights against
their will associated with the
Crofting Community Right
to Buy makesits use even
more complex and time-
consuming, as the Pairc
Trust’s experience of using
the legislation attests.

Our 2010 review for the
Rural Affairs and Environ-
ment Committee highlight-
ed several ways to amend
both Rights to Buy in favour

of communities seeking to
use them. They included
increasing the flexibility of
what constitutes eligible
‘community bodies’; simpli-
fying ballot arrangements;
recasting timeframes as-
sociated with the processin
favour of community organi-
sations; and reducing the
burden of mapping require-
ments. A subsequent 2018
review of the effectiveness of
current community owner-
ship mechanisms under-
taken by SRUC on behalf of
the Scottish Land Commis-
sion echoed several of these
findings.

Anew Land Reform Bill,
duetobeintroduced to
the Scottish Parliament by
the end of this year, offers
an opportunity to address
these shortcomings. In her
foreword to ‘Land Reform
ina Net Zero Nation’, the
Scottish Government’s 2022
consultation paper on the
forthcoming Bill, Mairi
McAllan, the then Minister
for Land Reform stated, “Pri-
vate ownership ofland - par-
ticularly at scale—hasin the
past conferred significant
prestige, associated with for
example hereditary titles,
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of community buyouts.

status and ability to influ-
ence policy and law. While
many aspects of society
have become more equita-
ble, the privilege associated
with the ownership of land
at scale remains and takes
new forms”.

One of these ‘new forms’
of privilege is the capital-
ising of wealth in sharply
escalating land values
which have catapulted the
prices of rural estatesinto
the stratosphere. Analysis
published by the Scottish
Land Commission shows
the average price of estates
increased by 87% between
2020 and 2021, rising from
£4.7million to £8.8 million.

Much of the current
demand for rural estates
is driven by prospective
‘ereen’ purchasers includ-
ing corporations, large
charities, investment com-
panies and wealthy individ-
uals variously motivated by
natural capital, rewilding or
carbon offsetting opportu-
nities, alongside traditional
‘lifestyle’ and sporting buy-
ers. The analysis also shows
anincreasein ‘off market’
estate sales, “with 45% of es-
tates marketed and 33% of
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sales completed off-market
in2020 (anincrease on the
last 4-5 years)” and “a fur-
ther marked increase [oc-
curring] in 2021, with 64%
of successful sales occur-
ring off market”.

The focus of the Govern-
ment’s legislative propos-
als for the forthcoming Bill
is squarely on large-scale’
rural landholdings, partly
defined in the consultation
paper as holdings over 3000
hectares. The proposalsin-
clude introducing a Public
Interest Test on transfers
of such ‘large-scale’ land-
holdings; a duty to provide
prior notification of an in-

tention to sell and alinked
pre-emptive right to buy for
communities; compulsory
compliance with aspects
ofthe currently voluntary
Land Rights and Responsi-
bilities Statement; com-
pulsory Land Management
Plans; and conditionality
regarding receipt of public
funding for land-based ac-
tivities.

These are welcome
proposals, but they don’t
inspire confidence that the
structural inequalities as-
sociated with Scotland’s
concentrated pattern of
rural landownership will
be significantly reduced
anytime soon. The 3000
hectares threshold for
‘large-scale’ rural land-
holdings is far too high to
have meaningful impact.

It should be reduced to
1000 hectares at most and
include aggregate landhold-
ingsrather than only single
units.

The consultation pro-
posals are curiously silent
on how the Community and
Crofting Community Rights
to Buy can be made more
straightforward for com-
munities to use, despite

the evidence of previous
reviews. The SNP may wish
to consider revisiting Ro-
seanna Cunningham’s de-
feated CRtB amendment to
the 2003 Act given that they
currently hold the levers
of Governmental power.
Neither do the proposals
have much to say about the
pivotal role of taxation as
adriver for land reform;a
curious omission froma
legislative prospectus ap-
parently intent on tackling
wealth inequalities associ-
ated with land.

Allthese areas deserve
further consideration
when drafting the Bill to be
introduced to Parliament.
Only then will we know if
the SNP-Greens coalition
Government is serious
about nailing its colours to
the mast of boldly progres-
sive land reform, rather
than directing that journey
towards a legislative cul-de-
sac of marginal change that
islong onrhetoric but short
onvision.

(Dr Calum MacLeod isa
freelance sustainable de-
velopment consultant.
@CalumMacleodo?)
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